HA N D BERVWN
JOHN M BEARD

| BLA 94-582, 94-705 Decided August 29, 1997

Appeal s fromdeci sions of the Mntana Sate Gfice, Bureau of Land
Managenent, denying rental refunds for oil and gas | eases. MM 54937,
MM 54939,

Rever sed.

1. Accounts: Refunds--Q1 and Gas Leases: Rental s--
Paynents: Refunds

A decision denying a rental refund for an oil and gas
| ease nay be reversed when it appears that a | ease has
been i ssued as a consequence of a mstake of |aw or
fact not attributable to the | essee, the evi dence on
appeal discloses that the | essee did not derive any
benefit frompossession of the | ease during the tine
he held it, and there is no indication of nala fides
or other factors mlitating agai nst a refund.

APPEARANCES Tinothy C Fox, Esg., Billings, Montana, for Appell ants;
Natal i e Eades, Esq., dfice of the Solicitor, US Departnent of the
Interior, Véshington, DC, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE GRANT

Haine D Bernan has appeal ed a My 19, 1994, l|etter of the Acting
Deputy Sate Drector, Mntana, Bureau of Land Managenent (BLMor the
Bureau) denying her request for refund of $32,045 in rental paynents for
oil and gas | ease MIM54937. Bernan appeal ed that determnation and the
case was docketed as | BLA 94-582. John M Beard has simlarly appeal ed
froma My 19, 1994, letter fromthe Acting Deputy Sate DOrector, Mntana,
announci ng that BLMwoul d not refund rental paid for oil and gas | ease
MM 54939. Beard s appeal was docketed as | BLA 94-705. The deci si ons gave
the sane reasons for denying the refunds, and BLMnoved to consol i date the
appeal s because they arose froma rel ated factual context and rai sed
simlar issues. By an Oder dated August 31, 1994, the notion was granted.

Both | eases were issued by BLMon August 24, 1982, with an effective
date of Septenber 1, 1982, to the applicants receiving priority in the
March 1982 simul taneous oil and gas draw ng. Bernan signed | ease MM 54937
and its stipulations on August 3, 1982. Beard signed | ease MM 54939 on
August 5, 1982. n August 24, 1982, BLMsent letters to both Bernan and
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Beard informng themthat the decision to issue the | eases was based on
the environnental assessnent and findings of no significant inpact prepared
by the US Forest Service (FS for oil and gas |easing in the Deep O eek/
Reservoir North RARE || Further A anning Area and warning themthat the
adequacy of these docunents was under challenge in a lawsuit filed on
February 10, 1982, Bob Marshall Aliance v. Wtt, No. 82-15-G- (D Mont.).
The letters stated that issuance of the | eases was "subject to the outcone
of the lawsuit."

Both Berrman and Beard paid the first year's | ease rental and
continued paying rental thereafter until BLMsuspended the | eases on
Cctober 14, 1986, effective May 1, 1986. Beard had requested a suspensi on
of operation and production of | ease MM 54939 on Septeniber 11, 1985,
asserting the | ease was usel ess for oil and gas exploration until the
litigation was conpl eted, but BLMdenied the request on August 9, 1985,
stating the | ease was not directly affected by the litigation. The |eases
were suspended by BLMafter the i ssuance on My 27, 1986, of a Menorandum
and Qder by the district court in the Bob Marshall Aliance litigation,
setting aside actions by BLMand the FS whi ch al | oned the i1 ssuance of
the leases. 685 F. Supp. 1514 (D Mnt. 1986). The suspensions were to
renain in effect until resolution of the litigation regardi ng the | eases.

The district court's decision was appeal ed to the Nnth Qrcuit Gourt
of Appeal s which affirned in part, reversed in part, and renanded t he case
tothe district court for a clarification of its Oder and to determne the
specific steps to be taken wth respect to the various Deep Oreek | eases.
Bob Marshall Aliance v. Hodel, 852 F.2d 1223 (9th dr. 1988). In a
Menor andumand Qrder issued on renand on July 10, 1992, the district court
determned that the only appropriate renedy for the procedural violations
of section 7 of the Endangered Species Act (ESA), 16 US C § 1536 (1994),
section 102 of the National Environnental Policy Act (NEPA), 42 USC
§ 4332 (1994), and the agencies' regul ati ons was the cancel | ation of the
Deep O eek | eases, including those | eases hel d by Berman and Beard. Bob
Marshall Alliance v. Lujan, 804 F. Supp. 1292 (D Munt. 1992). The O der
of the court al so denied the notion of intervenor Paul C Kohl nan to anend
his answer to seek a refund of |ease rental paynents. Kohl nan appeal ed
that deci sion but subsequently wthdrew the appeal when BLMagreed to
settle his clains for $50,000. 1/

1/ Kohl man had paid $51,220 in rental on five | eases. After his notion
was opposed on the ground that jurisdiction over the refund clai ns was
vested inthe US Qains Qurt, Kohl nan amended his claimin the district
court to limt his total claimto $50,000, seeking $10, 000 per |ease and
wai vi ng any recovery in excess of $10,000 per |ease claimso as not to
preclude the district court fromexercising jurisdiction over his claim
Bob Marshall Alliance v. Lujan, supra. The court, however, denied the
notion to file an Anended Answer to include the refund claim noting "that
Kohl man know ngl y assuned the busi ness risk of an injunction and, as a
result, may not | ook to the government as his guarantor wth respect to
the rental paynents.” 1d.
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By letter dated June 30, 1993, Bernan requested that BLMrefund the
$32,045 in rental that she had paid for | ease MM 54937 stating that she
had never held a valid |l ease and therefore as a natter of equity was
entitled to a refund. After consulting wth the Solicitor, BLMdeni ed the
refund request in a letter dated May 19, 1994, citing that part of the
district court's decision cancelling the | eases which deni ed the notion
by Kohl man seeking to amend his pleading to include a claimfor refund
of his rental paynents. 2/ It specifically noted the court's statenent
about Kohl man assuning the risk. Responding to an inquiry by Beard about
the status of his lease, BLMsent hima simlar letter stating that rental
paid prior to the suspension would not be refunded. Beard appeal ed t hat
letter.

Berman and Beard filed separate Satenents of Reasons (SOR but Beard
adopted and incorporated all the legal argunents nade in Bernan's. After
consol idation of the appeals and the filing of BLMs consol i dated Answer,
Berman and Beard filed a consolidated Reply.

Intheir SORs, Bernan and Beard argue that they are entitled to
ref unds because they neet the general test the Board has set out in earlier
decisions. They cite Ronola J. Jarett, 63 IBLA 228, 89 Interior Dec. 207
(1982), in which the Board concluded that a refund of rental was
appropriate where rental s were paid for |ands which were never really
subject to oil and gas | easing and where the | essees derived no benefit
fromthe lease. They assert that the lands in the Deep Oeek area were
never available for |easing because BLMand the FS had failed to conply
w th applicabl e environnental |aws and regul ations, and thus the | eases
were determined to be void ab initio by the district court. Therefore,
they nmaintain that since no valid | eases existed no rental paynent coul d be
required. Mreover, they contend that while they were required to continue
paying rental in order to preserve any future rights to devel op the | eases,
they gai ned no benefit fromthe | eases because of the cloud on the title
due to the litigation.

Berman and Beard al so argue that BLMs refusal to refund their

rental shoul d be reversed because it was based on dicta in the district
court Oder in Bob Marshall Aliance to which neither of themwas a party.
Berman and Beard assert that the court ruling denying the notion to anend
Kohl man' s claimwas not a ruling on the nerits and was contrary to the

est abl i shed precedent of the Board uphol ding the right of a | essee to

recei ve a refund when the underlying | ease is cancelled. They contend t hat
the Board is not bound by such dicta. They al so point out that Kohl nan's
claamfor a refund was not extingui shed by the court's decision, noting

2/ By letter dated June 17, 1994, BLMinforned Bernan that it had revi ened
the record and concl uded that excess rentals in the amount of $8, 545. 32
were paid during the period that the | ease was suspended and that sumwas
bei ng refunded to Bernan, |eaving $23,499.68 in rental in dispute.
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that after he appeal ed the decision to the Nnth Arcuit Gourt of Appeal s
his claimwas settled for the anount of $50, 000, whi ch was what he had
sought .

Inits answer, BLMagrees that the Secretary has the authority to
refund the rental but naintains that the question of whether a refund
shoul d be granted has been |l eft to the discretion of the Secretary. It
notes that the Board has held a refund was aut horized "where a | ease nust
be cancel ed as havi ng been issued under a mstake of aw or fact not due
to any fault of the lessee," Beard QI ., 1 IBLA 42, 47, 77 Interior Dec.
166, 169 (1970), and that refunds shoul d be nade where "l ease rental s were
pai d for Iands which were never really subject to oil and gas | easing and
where the | essee derived no benefit fromthe lease.” FRonola J. Jarett,
supra. However, BLMal so points out that in Vdrren L. Jacobs, 71 IBLA 385
(1983), the Board enphasi zed that each refund request shoul d be exam ned
to determne whether any factors mlitate agai nst refund, including whether
the | essee derived any benefit frompossession of the | ease or held it for
any length of tinme wth know edge that it was inproperly issued.

The Bureau asserts that no rental refund is appropriate for these
| eases because the | ands were avail able for |easing and al so because bot h
| essees gained a benefit fromthe leases. It clains that the | ands were
available for oil and gas | easing, thus distinguishing this situation
fromthe cases cited by Bernan and Beard where the | ands were never |legally
available. It notes that in Bruce Anderson, 30 IBLA 118 (1977), the | ands
had been incorporated in the city of H Reno prior to |leasing and thus
were not legally available to be leased. Here, BLMargues, the | ands were
avai l abl e for |easing and were cancelled only for failure to conply wth
requi renents of NEPA ESA and agency regul ations. Mreover, BLMnai ntai ns
it had the authority to | ease the lands at the tine it issued the | eases
and once BLMand FS have conplied wth NEPA and the ESA assuming no
w t hdrawal s have been i nposed, the |ands coul d be | eased agai n.

The Bureau al so contends that both Bernan and Beard benefitted from
the | eases they held. In support of this contention BLMrelies on a
decision by this Board in Paul C Kohl man, 111 IBLA 107 (1989), which
uphel d a BLMdeni al of an application for a suspension of |eases invol ved
inthe Bob Marshall Aliance litigation. Wiile recognizing that the
standard for granting a suspension of a lease is different fromthat for
granting a refund, BLMclains that it is pertinent because the Board found
that while the litigation may have clouded the title on the leases it did
not by itself effect a denial of the beneficial use of the |eases. In
addition, BLMargues that Berrman gai ned a benefit froma February 12, 1985,
agreenent wth QGonoco, Inc., whereby Gonoco agreed to purchase her | ease
for $192,270. The agreenent was anended on April 3, 1985, after Gonoco
learned of the litigation, but provided it would remain in effect until
March 1, 1988. (ne of the terns of the anended agreenent was that "Conoco
shal | pay or reinburse Bernan for all rental s required under the terns of
the | ease. ™

In further support of its assertion that Bernman benefitted fromthe
| ease, BLMpoints to the assi gnnent by Bernman of a 15-percent interest
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inlease MM54937 to Robert G Vol kman. The assi gnnment was approved by
BLMon July 24, 1989, effective ctober 1, 1989. The Bureau admts there
is nothing in the record show ng that Bernan recei ved any consi deration
from\Vol kman for the 15-percent interest, but suggests the possibility.
The Bureau mai ntains that Bernan's agreenent wth Gonoco and the parti al
assi gnnent to Vol kman, show Bernan gai ned a benefit fromthe | ease despite
the litigation.

Wiile the record for | ease MM 54939 gi ves no indication that Beard
attenpted to develop his | ease or assign any portion of it, BLMinsists
that, like Bernman, he had the beneficia use of the | ease fromlease
issuance in 1982 to the tine the court ordered cancellation in 1992. Wiile
BLMdoes not attenpt to show any particul ar benefit he recei ved fromthe
lease, it maintains that because Beard retained his right to the beneficial
use of the lease during that tine, he cannot be said to have not derived
sone benefit fromthe | ease.

The Bureau al so argues that both Bernman and Beard were notified of
the litigation when BLMi ssued the | eases and chose to pay the rental and
nai ntain the | eases despite that know edge. Wiile BLMconcedes that the
district court's statenent as to Kohl nan assuming the business risk is
dicta, BLMcontends that the principle is a sound one and not contrary to
the Board' s findings in other cases dealing wth rental refunds. Mreover,
BLMasserts that the court's statenent is in keeping wth the Board' s
decision in Vérren L. Jacobs, supra, wherein this Board concl uded t he
| essee was not entitled to a refund because the | essee had "enjoyed the
| ease for five years and might, inasnuch as the notice of the deficiency
was properly delivered, be deened to have constructive know edge of the
deficiency." Id. at 388.

Intheir reply, Berman and Beard reject BLMs assertion that the
| ands were avail abl e for |easing because it had the authority to | ease
the lands and only needed to conply wth NBPA ESA and agency regul ati ons
inorder tolease them Bernan and Beard contend that the entire crux of
the Bob Marshall Aliance litigationis that the BLMand FS had failed to
conply wth NBPA ESA and their regul ations, thereby naki ng i ssuance of
the leases an illegal act and the | eases void. They cite Beard Ol .,
supra, to support their argunent that because BLMhad no authority to
execute the leases it had no authority to exact rental paynents. Mreover,
Bernan and Beard assert that no | and can be considered avail abl e for
| easing wthout prior conpliance wth all applicabl e | aw because, as
defined in Vbster's New (ol l egiate Dictionary (1974), the word avail abl e
neans "present or ready for immediate use.” Thus, until BLMconplied wth
NEPA and ESA as wel | as the regul ations, the | ands were not avail abl e for
| easi ng, because they were not ready for inmedi ate use. S nce the |ands
were not available for |easing the rental s shoul d be refunded.

Berman and Beard al so argue that even if the | ands were to be
consi dered to have been available for leasing they are still entitled to
refunds under prior Board decisions. They note previous Board decisions in
whi ch
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rental s were refunded even when the | ands had been avail abl e for |easing.
Arden R Gover, 73 IBLA 308 (1983) (failure of |essee to pay rental
deficiency); Abert J. FHner, 27 IBLA 61 (1976) (lessee failed to pay full
first year rental); Charles J. Babington, 17 I BLA 435 (1974) (| ease issued
tounqualified applicant); J.V. MGwen, 9 IBLA 133 (1973) (lessee failed
tofile statenent of interest); Beard QI (., supra (lease issued to wong
applicant). They assert that the Board nust examne the circunstances of
each refund request and determine each on its own nerits and argue that
under the circunstances presented in their appeals they are entitled to

r ef unds.

Bernan and Beard assert that the facts showthat neither of them
recei ved any benefit fromownership of the leases. In an affidavit filed
wth her SR Bernan states that she has derived no benefit from
possession of the lease. (SOREx. C Reply Ex. A) An affidavit has al so
been submitted fromVol knan stating that he did not give any consideration
or benefit to Bernan or anyone el se for the assignnent of | ease MM 54937.

(Reply EX. D) There is also an affidavit fromRobert E Prine, Executive
Assistant for John Beard, stating that Beard had derived no benefit from
owership of his lease. (Reply Ex. B) In addition, Bernman argues that
onoco specifically termnated the agreenent to purchase her | ease due
tothe cloud on the lease title. Berman has al so submtted a letter from
onoco stating that BLMrefused to approve a | ease assignnent until all
actions were final inthelitigation and asserts this proves that BLM
precl uded devel opnent of her | ease by advising potential bonded oil and gas
operators that no devel opnent woul d be al | owed pendi ng the out cone of the
[itigation.

In response to BLMs contention that they assuned the risk by
continuing to pay rental, Berman and Beard argue that they shoul d not have
to suffer the loss of their rental paynents because the agencies failed to
cancel the leases until the court ordered it or failed to conply wth the
lawand regul ations in the first place. They note that in previous
deci sions the Board has approved rental refunds even when the | essee hel d
the | ease for several years and presunably coul d have devel oped t he | ease.

Berman and Beard argue that they did not knowthat the | eases were
inproperly issued until the final court Qder of July 10, 1992, cancelling
the | eases and point out that until that date, BLMwas arguing in court
that the | eases were issued properly. Thus, they contend that BLM cannot
now argue that they shoul d have known that the | eases were issued
inproperly at a tine when BLMwas argui ng they were proper. They al so
assert that it was BLMthat violated the |awwhen it issued the | eases, as
proven by the court ordered cancel | ation.

Appel lants distinguish their situation fromthat of the appellant in
the Board' s decision in Paul C Kohlnan, supra. They note that the
deci sion was issued prior to the court ordered cancel lation of the | eases
and al so that Kohl man had failed to present evidence to the Board that he
was precl uded fromdevel opi ng his | ease, whereas they clai mthey have
present ed evi dence that shows BLMs actions and the Bob Marshall Aliance
litigation created a cloud on their titles, thereby preclud ng devel opnent.
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[1] Uhder section 304 of the Federal Land Policy and Managenent Act
of 1976 (FLPMN), 43 US C 8 1734(c) (1994), the Secretary has the
authority to refund rental paynents but the question of whether a refund
shoul d be nade is subject to the discretion of the Secretary. This
discretionary authority was fornerly exercised under the authority of
section 204(a) of the Public Land Admnistration Act, 43 US C § 1374
(1970). Hfective Gctober 21, 1976, section 204(a) of the Public Land
Administration Act was repeal ed by section 705(a) of FLPMA Pub. L. No. 94-
579, 90 Sat. 2792-93. However, the | anguage of section 304(c) of FLPVA
43 US C 8§ 1734(c) (1994), is simlar inall naterial respects to the
| anguage of forner section 204(a). 3/

This Board has long held that it is appropriate to refund | ease
rental s where the | ease shoul d never have been issued, there is no evi dence
| essees derived any benefit frompossession of the | ease during the tine
they held it, and no indication of nala fides or other factors mlitating
agai nst repayrrent See Alden R Gover, supra. Thus, in previous cases,
the Board has observed that the circunstances of each | ease shoul d be
examned to ascertain whether rental shoul d be refunded. BEwery Energy,
Inc., 90 IBLA 70 (1985); J.V. MGwen, supra. The rule that has been
appl i ied in determni ng vhether a refund of rentals is proper in cases such
as this was set forth as follows in J.V. MGwen, supra, at 138:

This Board, while holding that a refund of rentals coul d be
nade where a | ease was issued to other than the first qualified
applicant as a result of a mstake of lawor fact not
attributable to the | essee, warned that a refund mght not be
nade if the cancellation of the lease is due to sone fault of the
| essee hinself [4/] or if he stands to benefit through any
ar r angenent

3/ Followngis the text of 43 US C § 1734(c) (1994):

"In any case where it shall appear to the satisfaction of the
Secretary that any person has nade a paynent under any statute relating to
the sal e, |ease, use, or other disposition of public |ands which is not
required or is in excess of the anount required by applicabl e | aw and
the regul ations issued by the Secretary, the Secretary, upon appl i catl on
or otherw se, nay cause a refund to be nade fromapplicabl e funds.'

4 Qe of the factors mlitati ng agai nst refund of rentals i s know edge
that a |l ease was inproperly issued. Wirren L. Jacobs, supra; Bruce
Anderson, supra; Charles J. Babington, supra. As BLMpoints out, Bernan
and Beard vere aware of the [1tigation and chose to continue to pay rental
inorder to maintain the | eases. However, know edge of a challenge to a
| ease is not know edge of a legal deficiency inthe lease. It is sinply
know edge that others believe there is a deficiency inthe lease. A the
sane tine, BLMwas denyi ng the exi stence of any deficiency and def endi ng
its actions inissuing the | eases before the district court and the Nnth
Adrcuit Gourt of Appeals. Ve cannot concl ude the | essees shoul d be hel d
to have know edge of a deficiency that BLMdeni ed existed. Thus, it
cannot be said that Bernman and Beard hel d the | eases know ng that they were
inproperly issued. Whtil the final Menorandumand Qder of the district
court on July 10, 1992, ordering the cancell ati on of the | eases no one
coul d be said to have known that the | eases were inproperly issued.
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wth parties seeking the cancell ation of the |ease. Beard Q|
Gonpany, [supra at 47, 77 Interior Dec. at 169].

Application of these factors to the case at issue supports a refund of
the lease rentals. Athough the lands at issue were subject to oil and
gas leasing at the tine the | eases issued in the sense that the rel evant
statutes aut hori zed | easi ng of such |ands, unlike cases such as Ronola A
Jarett, supra, inwhich the land at issue was patented and thus not
subject to leasing, we find this distinction to be insignificant in the
context of this case. The fact that the |and was subject to leasing if the
proper |egal requirenents were fulfilled is not dispositive as the court
rulings inthe Bob Marshall Aliance litigation clearly found that the

| eases were inproperly 1ssued by BLMin viol ati on of |aw and, hence,
cancel |l ed the | eases. 5/ Thus, the | eases issued due to a mstake of |aw
on the part of BLMwhich could not be attributed to the | essees. In such
circunstances, a refund is proper in the absence of evidence that the

| essees benefitted fromissuance of the | eases which were |ater cancell ed.

It al so appears fromthe record that Appellants did not derive any
benefits fromthe | eases issued to themin viewof the ongoing litigation.
Wi le BLMpoints to the agreenent between Bernman and Gonoco, it appears
fromthe record as suppl enented on appeal that this agreenent was executory
innature and resulted in no benefit to Appel | ant because Gonoco w t hdrew
fromthe agreenent as it becane apparent that the litigation subjected
the | ease to cancellation. In addition, Bernman has submtted an affi davit
stating she has never received any benefit fromthe | ease and an affi davit
from\Vol kman that he never gave any consideration or benefit to Bernan.
Snmlarly, the record on appeal indicates that Beard recei ved no benefit
as aresult of holding the | ease prior to cancell ati on.

Ve find that the cases relied upon by BLMare either
di stingui shabl e or do not support a different result. The BLMseeks to
rely on Charles J. Babington, supra, to support its argunent that Bernan
and Beard had recei ved a substantial portion of the rights granted by the

5/ The district court in Bob Marshall Aliance v. Lujan, ordered the

| eases cancel | ed after concluding that cancellation was the only renedy

whi ch woul d "effectively foster NBPA s nandate requiring inforned and

neani ngful consideration of alternatives to | easing the Deep O eek area,
including the no-leasing option." 804 F. Supp. at 1297. The district
court noted that the Nnth Qrcuit had determned that NEPA requires that
alternatives, including the no-1easing option, be given full and neani ngf ul
consideration but that "by definition, the no-l1easing option is no | onger
vi abl e once the | eases have been issued; it nust be considered before any
action is taken or the statutory nandate becones ineffective."

804 F. Supp. at 1297 n.7. Because the no-1easing opti on was not consi dered
prior to | ease issuance, the district court hel d cancel | ati on was necessary
inorder toinsure that the no-leasing option be studied on a clean slate
to fulfill the statutory nandate. Thus, the district court concluded that
until the requirenents of the statute had been fulfilled there coul d be no
| easi ng.
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| eases and therefore were not entitled to a refund. The Babi ngt on case

i s distinguishabl e, however, in several respects: the |eases involved
were cancel | ed because the | essee failed to conply with the regul ati ons
governing i ssuance of oil and gas | eases; one | ease for which a refund
was deni ed was not cancel led in part because of a partial assignnent to a
bona fide purchaser; and a refund was deni ed for one | ease because it was
held wth the know edge that | essee's interest in related | eases had been
heldinvalid. FHnally, we note that a refund was granted for one of the
cancel | ed | eases in Babi ngton where there was no evi dence that any

di sposition of the | ease was acconpl i shed. 17 IBLA at 440.

Further, we think the case of Paul C Kohl nan, supra, is
di stinguishable. In that case which al so involved | eases affected by the
Bob Marshall Aliance litigation, an appeal was taken froma deci sion of
BLMdenying a request for refund of |ease rental and a retroactive
suspensi on of Kohl man's | eases fromthe date of issuance to the date of the
May 1986 district court Order setting aside the actions of BLMand FS whi ch
resulted in | ease i ssuance. That Board deci sion was issued in the context
of the ongoing litigation and, specifically, prior to the district court
Qder cancelling the | eases invol ved on the ground they were issued in
violation of requirenents of NEPA and ESA

Under FLPMA section 304(c), the circunstances of this case woul d
permt refund of the rental paid See Albert J. Fner, supra. The |and
was not available for leasing at the tine the | eases were issued, because
BLMand FS had not conplied wth the statutory nandates. There is no
evi dence that Bernan or Beard derived any benefit frompossession of the
| ease during the tine they held the | eases, nor is there any indication of
nal a fides or other factors mlitating agai nst repaynent. Cancellation of
the | eases was not due to any mstake of lawor fact attributable to the
| essees. Applying the standard of discretion enunciated in cases under
section 204(a) and FLPMA section 304(c), we conclude that Appel | ants shoul d
be granted a refund of their rental paynents. See Ewry Energy, Inc.,
supra; Bruce Anderson, supra; Charles J. Babi ngton, supra.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decisions
appeal ed fromare reversed, and the cases are renanded to BLMfor refund of
rental paynents.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Janes L. Byrnes
Chief Administrative Judge
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